Oser v. State Respondent\u27s Brief Dckt. 41249 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
1-7-2014
Oser v. State Respondent's Brief Dckt. 41249
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"Oser v. State Respondent's Brief Dckt. 41249" (2014). Not Reported. 1537.
https://digitalcommons.law.uidaho.edu/not_reported/1537
IN THE SUPREME COURT OF THE STATE OF ID 
0 
WILUAM ALLEN OSER 
Petitioner-Appellant, 
vs. 










BRIEF OF RESPONDENT 
APPEAL FROM THE DISTRICT COURT OF THE FOURTH JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, iN AND FOR THE 
COUNTY OF ADA 
HONORABLE RONALD J. WILPER 
District Judge 
LAV\fRENCE G. WASDEN 
Attorney General 
State of Idaho 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
KENNETH K. JORGENSEN 
Deputy Attorney General 
Criminal Law Division 
P.O. Box 83720 





Nevin, Benjamin, McKay & 
Bartlett 
303 W. Bannock 




TABLE OF CONTENTS 
PAGE 
TABLE OF AUTHOR!T!ES ....................... ........ ... . . .. .. . .. .. ...... .. .. ii 
STATEMENT OF THE CASE .......................................................................... 1 
Nature of the Case .............................................................................. 1 
Statement of the Facts and Course of the Proceedings ........................ 1 
i SS U E .. . . . . .. .. . .. . . .. . . .. . . . . . . . . . . . . .. . . . .. . . . . . . . . . . . . .. . .. ................................................ 4 
ARGUMENT ................................................................................................... 5 
Evidence Of Why The Previous Post-Conviction Petition 
Was Timely Filed ls Irrelevant To Whether The Current 
P r .. · w T. · F·1 d -e.iuon as 1me:y 1,e ...................................................................... b 
A. Introduction ................................................................................ 5 
B. Standard Of Review ................................................................... 5 
C. Oser's Appellate Argument is Meritless Because 
The Evidence On Which He Relies On Appeal Is 
Irrelevant To The Applicable Legal Question .............................. 6 
CONCLUSION ................................................................................................. 8 
CERTIFICATE OF MAILING ............................................................................ 8 
APPENDIX A 
APPENDIX B 
TABLE OF AUTHORITIES 
CASES PAGE 
Charboneau v. State, 144 idaho 900, 174 P.3d 870 (2007) ............................. 6, 7 
Evensiosky v. State, 136 Idaho 189, 30 P.3d 967 (2001) .................................. 6 
Kriebel v. State, 148 Idaho 188, 219 P.3d 1204 (Ct. App. 2009) ......................... 7 
Nellsch v. State, 122 Idaho 426, 835 P.2d 661 (Ct. App. 1992) ........................... 6 
Oser v. State, 2012 Unpublished Opinion No. 622, Docket No. 39001 
(Idaho App., September 5, 2012) .............................................................. 1 
Rhoades v. State, 148 Idaho 247,220 P.3d 1066 (2009) .................................... 6 
STATUTES 
I.C. § 19-4902 ...................................................................................................... 6 
ii 
STATEMENT OF THE CASE 
Nature of the Case 
Wiiliam Oser appeals from the summary dismissai of his second 
successive petition for post-conviction relief. 
Statement of the Facts and Course of the Proceedings 
Oser was convicted of trafficking in methamphetamine and delivery of a 
controlled substance. Oser v. State, 2012 Unpublished Opinion No. 622, Docket 
No. 39001, p. 1 (Idaho App., September 5, 2012) (copy attached as Appendix A). 
(See also R., p. 5, 11[ 2.) He appealed, and the Idaho Court of Appeals affirmed 
his judgment of conviction and sentence in 2009. kl (See also R., pp. 5-6, ,m 5-
6.) He filed his first petition for post-conviction relief on July 20, 2009. kl (See 
also R., p. 6, ~ 8.) The district court granted the state's motion and dismissed 
this petition on June 23, 2010. kl at pp. 1-2. (See also R., p. 6, ,I 15.) Oser 
appealed the dismissal, but withdrew his appeal voluntarily. kl at p. 2. (See 
aiso R., pp. 5-6, ,m 16-17.) 
Oser filed his first successive petition "twenty-six days after withdrawing 
his appeal from the decision dismissing his initial petition." kl at p. 3. 1 The Court 
of Appeals affirmed the district court's denial of counsel because "the claims and 
allegations set forth in the Successive Petition could have been raised in [Oser's] 
1 Oser's claim that the Idaho Court of Appeals "did not note in its opinion that Mr. 
Oser had filed his successive petition less than one month after he voluntarily 
withdrew the appeal form the summary dismissal of the original petition" is false. 
(Compare Appellant's brief, p. 2 (making claim) with Oser, Slip Op. at p. 3 
(stating successive petition filed 26 days after dismissal and addressing Oser's 
claim the successive petition was timely).) 
1 
previous Petition for Post Conviction Relief." !d. at pp. 3-4 (bracket's origina!). 
The Court of Appeals agreed that the claims were frivoious because they were 
untimely. id. The remittitur in that case issued November 26, 2012. (#39001 
Remittitur (copy attached as Appendix B).) 
Oser initiated the present case by fi!ing a second successive petition on 
April 8, 2013. (R., pp. 4-8.) He generally claimed he was "denied effective 
assistance of counsel due to grounds for relief being inadequately raised in the 
original, supplemental, or amended application" for post-conviction relief. (R., p. 
6, ,-r 19.) Specifically, Oser alleged post-conviction counsel had inadequately 
raised claims of ineffective assistance of counsel in the criminal case for failing to 
challenge the "relevance, foundation, and admissibility of certain specific 
statements on the tape recordings," failing to impeach the trial testimony of the 
police, and failing to call witnesses. (Id.; see also R., pp. 11-18.) He further 
alleged there were "material facts, not previously presented and heard" regarding 
the affidavit of probable cause in support of the search warrant. (R., p. 6, ii 20; 
see also R., pp. 18-20.) 
Among the documents submitted by Oser in support of the second 
successive petition were copies of two affidavits by former appellate counsel. 
(R., pp. 35-43.) One of the appellate attorneys,2 Eric Fredericksen, stated that 
2 The other attorney, Erik Lehtinen, had no personal knowledge of the criminal 
case or the original post-conviction action, but did handle the appeal from the 
dismissal of the first successive petition. (R., pp. 38-41.) He professed surprise 
that the Court of Appeals found the first successive petition untimely, and felt that 
Oser had been penalized by his decision to voluntarily dismiss the appeal in the 
original petition. (R., pp. 41-43.) 
2 
he reviewed the appeal of Oser's original post-conviction act:on, found no 
potentially meritorious issues, and could not ethically proceed with the appeal. 
( R., p. 36.) He advised Oser, at some unstated time prior to the dismissal of the 
appeai, that to "remedy the issues from his initial post-conviction petition and 
raise additional c!aims" he would have to file a successive petition; that the 
successive petition "must be filed within a reasonable time of the conclusion of 
the appeal": and that Oser should therefore file the successive petition "as soon 
as he possibly could." (R., pp. 36-37.) 
The state filed a motion for summary disposition of the second successive 
petition, asserting that it was time-barred. (R., pp. 121-31.) The district court 
appointed counsel to address the iimited issue of the timeliness of the petition. 
(R., p. 135.) The motion proceeded to hearing. (Tr., p. 4, Ls. 4-8.) The district 
court concluded the petition was untimely and dismissed. (Tr., p. 14, L. 1 - p. 15, 
L. 8: R., pp. 140-41.) Oser timely appealed. (R., pp. 141-45.) 
3 
iSSUE 
Oser states the issue on appeal as: 
Did the district court err in surnmari:y dismissing the second 
successive petition for post-conviction relief on the basis that it was 
untimely given that the petition raised a genuine issue of material 
fact as to whether there was reason to ai!ow a successive petition 
filed outside of the one-year limitation period? 
(Appellant's brief, p. 5 (citation omitted).) 
The state rephrases the issue as: 
Has Oser failed to show that affidavits regarding why his first successive 
petition was timely filed demonstrate error in the summary dismissal of his 
untime!y second successive petition? 
4 
ARGUMENT 
Evidence Of Why The Previous Post-Conviction Petition Was Timely Filed Is 
Irrelevant To \/Vhether The Current Petition Was T/me!y Filed 
A. Introduction 
The current (second successive) petition for post-conviction reiief was filed 
approximately four years after the criminal judgment became fir.al, two years 
after his original post-conviction case became final, and seven months after his 
first successive petition became final. (Compare Appendices with R., p. 4.) Oser 
claims the dismissal of his second successive petition was error because he 
''presented evidence that his failure to file his first successive petition within the 
Court of Appeals' time frame was due to the advice" of appellate counsel in the 
original post-conviction case. (Appellant's brief, pp. 7-8 (italics in quote added).) 
This evidence, he asserts, "raised a genuine issue as to whether the failure to file 
his first successive petition in a timely manner was the result of [then-counsel's] 
incorrect advice." (Appellant's brief, p. 8.) Oser has failed to show how the 
advice of appellate counsel from the original post-conviction appeal about when 
he should fi!e the first successive petition is relevant to the timeliness of the 
current, second successive petition, much less that the district court erred when it 
concluded the second successive petition was untimely. 
B. Standard of Review 
On review of a dismissal of a post-conviction application, the appellate 
court will review the entire record to determine if there is a genuine issue of 
material fact that, if resolved in petitioner's favor, would require that relief be 
5 
gran~ed. Nellsch v. State, 122 Idaho 426, 434, 835 P.2d 661, 669 (Ct. App. 
1992). The court freely reviews the district court's application cf the law. Id. 
C. Oser's Ap ellate Argument Is Meritless Because The Evidence On Which 
He Relies On Appeal Is Irrelevant To The Applicable Legal Question 
idaho Code § 19-4902(a) requires that a post-conviction proceeding be 
commenced by filing a petition "any time within one (1) year from the expiration 
of the time for appeal or from the determination of an appeal or from the 
determination of proceedings following an appeal, whichever is later." In the 
case of successive petitions, the Idaho Supreme Court has "recognized that rigid 
application of I.C. § 19-4902 would preclude courts from considering 'claims 
which simply are not known to the defendant within the time limit, yet raise 
important due process issues."' Rhoades v. State, 148 Idaho 247, 250, 220 P.3d 
1066, 1069 (2009) (quoting Charboneau v. State, 144 Idaho 900, 904, 174 P.3d 
870, 874 (2007)). Thus, to be timely, previously unknown claims must be 
asserted in successive petitions once the facts supporting those claims are 
known. Rhoades, 148 Idaho at 250, 220 P.3d at 1069; Charboneau, 144 Idaho 
at 905, 174 P.3d at 875. 
"In determining what a reasonable time is for filing a successive petition, 
[the court] will simply consider it on a case-by-case basis, as has been done in 
capital cases." Charboneau, 144 Idaho at 905, 174 P.3d at 875. However, 
absent a showing by the petitioner that the limitation period should be tolled, the 
failure to file a timely petition for post-conviction relief is a basis for dismissal of 
the petition. Rhoades, 148 Idaho 247, 220 P.3d 1066; Evensiosky v. State, 136 
6 
Idaho 189, 30 P.3d 967 (2001); Kriebel v. State, 148 Idaho :88, 190, 219 P.3d 
1204, "1206 (Ct. App. 2009). 
As noted above, Oser filed the current petition four years after the criminal 
judgment became final, two years after his original post-conviction case became 
final, and seven months after his first successive petition became final. On 
appeal he points to evidence that the attorney who represented him in the appeai 
from his originai post-conviction petition advised him it would be in his best 
interest to file a successive petition as soon as possible because the time to file 
would run from the dismissal of the appeal. (Appellant's brief, pp. 6-9.) Such 
evidence is irrelevant to establishing whether Oser brought his claims within a 
reasonable time "once those claims [were] known." Charboneau, 144 Idaho at 
905, 174 P.3d at 875. Oser fails to articulate how such advice, addressing when 
to file a prior post-conviction action and given at least two years prior to the filing 
of the current petition, is in any way relevant to the dismissal of the current 
petition. 
The affidavits in question are, at best, relevant only to the dismissal of the 
first successive petition. Oser's assertion the affidavits show why the current 
petition is timely is frivolous. He has therefore failed to show error in the 
summary dismissal of his untimely second successive petition. 
7 
CONCLUSION 
The state respectfu!ly requests this Court to affirm the summary dismissal 
of Oser's untimely second successive petition for post-conviction relief. 
DATED this 7th day of January, 2Q14. . ~ 
:iJii,~~LtS\~l~f/' -
KENNETH K. JO~G'ENSEN 
Deputy Attorney G~necal 
I 
CERTIFICATE OF MAILiNG 
I HEREBY CERTIFY that on this 7th day of January, 2014, I caused two 
true and correct copies of the foregoing BRIEF OF RESPONDENT to be placed 
in the United States mail, postage prepaid, addressed to: 
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Appellate Public Defender, Boise, for appellant. 
Hon. Lawrence G. Wasden, Attorney General; Kenneth K. Jorgensen, Deputy 
Attorney General, Boise, for respondent. 
MELANSON, Judge 
William Oser appeals from the order dismissing his successive petition for post-
co:wiction relief. For the reasons set forth below, we affirm. 
I. 
FACTS AND PROCEDlJRE 
Oser ,vas convicted of trafficking in methamphetamine or amphetamine, LC. § 37-
2732B(a), and delivery of a controlled substance, LC. § 37-2732(a). He was sentenced to 
concurrent unified terms of twenty years, with minimum periods of confinement of six years. 
Oser appealed his judgment of conviction, which was affirmed by this Court in an unpublished 
opinion. State v. Oser, Docket No. 35228 (Ct. App. Feb. 18, 2009). On July 20, 2009, Oser filed 
a pro se petition for post-conviction relief. Oser was appointed counsel to assist in his pest-
conviction action and counsel filed an amended petition for post-conviction relier. After hearing 
oral argument, the district court granted the state's motion for summary dismissal of Oser's 
petition on June 23, 20 l 0. Oser appealed the dismissal, but later withdrew such appeal 
voluntarily. On May 16, 20 l ! , Oser· fi !ed a successive petition for post-conviction relief and 
requested the appointment of counsel. The state moved for summary dismissal of the successive 
petition. The district court denied Oser's request for appointment of counsel and granted the 
state's motion. Oser appeals. 
II. 
ANALYSIS 
Oser argues that the district court erred by denying his request for appointment of counsel 
to assist him with his successive petition. A request for appointment of counsel in a post-
conviction proceeding is governed by J.C. § 19-4904, which provides that a court-appointed 
attorney may be made available to an indigent applicant. Workman v. State, 144 Idaho 5 l 8, 529, 
164 P.3d 798, 809 (2007); Gonzales v. State, l 51 Idaho 168, 171, 254 P.Jd 69, 72 (Ct. App. 
2011 ), The decision to grant or deny a request for court-appointed counsel lies within the 
discretion of the district court Charboneau v. State, 140 Idaho 789, 792, 102 P.3d l 108, 1111 
(2004); Hust v. State, 147 Idaho 682, 683-84, 214 P.3d 668, 669-70 (Ct App. 2009); Fox v. 
State, 129 Idaho 881, 885, 934 P.2d 947, 951 (Ct. App. 1997). The standard to be applied ls 
whether the petition alleges facts showing the possibility of a valid claim that would require 
further investigation on the defendant's behalf. Workman, 144 Idaho at 529, 164 P.3d at 809; 
Swader v. State, 143 Idaho 651, 654, 152 P .3d 12, 15 (2007); Charboneau, 140 Idaho at 793, I 02 
P.3d at ll 12. Only if all of the claims alleged in the petition are frivolous may the court deny a 
request for counsel. Charboneau, 140 Idaho at 792, I 02 P.3d at l I 11. On appellate review, we 
will not set aside the trial court's findings of fact unless they are clearly erroneous and will 
exercise free review of questions of law. Id. 
If an initial post~conviction action was timely filed, an inmate may file a subsequent 
petition outside of the one-year limitation period if the court finds a ground for relief asserted 
which for sufficient reason was not asserted or was inadequately raised in the original, 
supplemental, or amended petition. I.C. § 19-4908; Charboneau v. State, 144 Idaho 900, 904, 
174 P.3d 870, 874 (2007). Analysis of sufficient reason permitting the filing of a successive 
petition includes an analysis of whether the claims being made, which were not known when the 
original petition was filed, were asserted within a reasonable period of time, once those claims 
were known. Charboneau, 144 Idaho at 905, 174 P.3d at 875. In determining what a reasonable 
2 
time is for filing a successive petition, we will consider it on a case-by-case basis. Id. An 
untimely petition is, consequently, frivoious. Hust, 147 fdaho at 686, 214 P .3d at 672. 
Oser's pro se successive petition alleges that his post-conviction counsel failed to 
adequately represent him in three respects: (1) failure to adequately address the issue of 
ineffective assistance of trial counsel on the basis of relevance, foundation, and admissibility of 
certain specific statements on a recording; (2) failure to raise the issue of trial counsel's failure to 
impeach the state's witnesses; and (3) failure to raise the issue of trial counsel's failure to call 
ce1tain witnesses. Oser's petition aiso raises a new claim pursuant to I.C. § 19-4901(a)(4), that 
the affidavit of probable cause in suppo1t of the search warrant does not exist or that it was 
obtaiced as a result of police misconduct. In denying Oser's request for counsel and dismissing 
his successive petition, the district court ruled: 
The Successive Application for Post Conviction Relief is untimely and the claims 
and ailegations set forth in the Successive Petition could have been raised in 
[Oser's] previous Petition for Post Conviction Relief. The Successive 
Application for Post Conviction Relief is hereby dismissed. 
Oser asserts that his successive petition was timely because he filed it twenty-six days 
after withdrawing his appeal from the decision dismissing his initial petition. To support this 
contention, Oser relies upon Hernandez v. State, 133 Idaho 794, 992 P.2d 789 (Ct. App. 1999), 
where this Court determined that a successive petition filed within one year of the appellate court 
affirming dismissal of the original petition was filed within a reasonable time. Here, however, 
there is no appellate court order affirming dismissal because Oser, for reasons not apparent from 
the record, voluntarily withdrew his appeal. Further, although this Court concluded that one year 
was a reasonable time for an inmate in the circumstances of Hernandez to proceed with a 
successive post-conviction relief action, in determining what a reasonable time is for filing a 
successive petition, we will consider it on a case-by-case basis. Charboneau, 144 Idaho at 905, 
l 74 P.3d at 875. 
Ineffective assistance of counsel claims are presumed to be known when they occur. 
Rhoades v. State, 148 Idaho 247, 253, 220 P.3d 1066, 1072 (2009). Therefore, Oser knew, or 
should have known, about the alleged ineffective assistance of his post-conviction counsel when 
the district comt granted the state's motion for summary dismissal of Oser's claims of ineffective 
assistance of trial counsel in his initial petition for post-conviction relief on June 23, 2010. 
3 
However, Oser did not file his successive petition asserting ineffective assistance of post-
conviction counsel until May 16, 2011. Oser has not asserted any reason for the nearly one year 
delay 1n filing. Thus, we conclude that, under the circumstances of this case, Oser's claims 
regarding ineffective assistance of post-conviction counsel were not brought within a reasonable 
time following their discovery, 
Oser's new claim pursuant to LC. § 19-4901 (a)( 4), that the affidavit of probable cause in 
support of the search warrant does not exist or that it was obtained as a result of police 
misconduct, was known, or should have been known, at least by the time this Court affirmed 
Oser's judgment of conviction on February l 8, 2009. Accordingly, Oser couid have raised this 
claim in his initial petition filed on July 20, 2009. Oser has not asserted any reason why such 
claim was not so raised. Therefore, Oser has not shown that such claim provides a permissible 
ground to allow the filing of a successive post-conviction petition. 
We reiterate that the standard to be applied when determining whether to deny a request 
for court-appointed counsel is whether the petition alleges facts showing the possibility of a valid 
claim that would require further investigation on the defendant's behalf. Workman, !44 Idaho at 
529, 164 P.3d at 809; Swader, 143 Idaho at 654, 152 P.3d at i5; Charboneau, 140 Idaho at 793, 
I 02 P.3d at l l l 2. Only if all of the claims alleged in the petition are frivolous may the court 
deny a request for counsel. Charboneau, 140 Idaho at 792, l 02 P .3d at 111 l. Because Oser' s 
claims alleged in his successive petition regarding ineffective assistance of post-conviction 
counsel were untimely and his claim pursuant to LC.§ 19-4901(a)(4) could have been raised, but 
for no sufficient reason was not so raised, in Oser's initial petition, a!l of the claims alleged in 
Oser's successive petition are frivolous. Thus, the district court did not err by denying Oser's 
request for appointrnent of counsel. 
III. 
CONCLUSION 
Oser's claims regarding ineffective assistance of post-conviction counsel were not 
brought within a reasonable time following their discovery. Oser's new claim pursuant to LC. 
§ 19-490 l (a)(4) could have been raised in his initial petition for post-conviction relief and Oser 
has not asserted any reason why such claim was not so raised. Accordingly, the district court did 
not err by denying Oser's request for the appointment of counsel and dismissing Oser's 
4 
successive petition. Therefore, the order dismissing Oser';, petition for post-conviction relief is 
affirmed. No ~osts or attorney fees are awarded on appeal. 
Chief Judge GRATTON and Judge GUTIERREZ, CONCUR. 
5 
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